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Before Maribeth D. Snapp, Administrative Law Judge

APPEARANCES: ' Dallas Ferguson, David A. LaFuria and Steven M. Chernoff,
- - _ Attorneys for United States Cellular Corporation
Kim Brown, Attorney for Pine Telephone Company
Cody B. Waddell, Attorney for Mid-America Telephone, Inc.
Ron Comingdeer, Attorney for Atlas Telephone Company, Beggs
Telephone Company Inc., Bixby Telephone Company, Inc.,
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Telegraph, Inc., Santa Rosa Telephone Cooperative, Inc., Shidler
Telephone Company, South Central Telephone Association, Inc.,
- Terral Telephone Company and Valliant Telephone Company.
David Dykeman, Deputy General Counsel, Public Utility Division,
Oklahoma Corporation Commission. :

REPORT OF THE ADMINISTRATIVE LAW JUDGE

Pfocedural History

United States Cellular Corporation ("U.S. Cellular") filed its initial application on
April 15, 2003, seeking designation as an Eligible Telecommunications Carrier ("ETC")
within specific wire centers located in the non-rural telephone company service areas of
Southwestern Bell Telephone Company (“SBC”) and Valor Telecommunications of
Oklahoma, LLC (“Valor”). Additionally, U.S. Cellular sought to be designated an ETC
within the service areas of 28 rural telephone companies. On June 20, 2003, U.S.
Cellular filed an Amendment to Application of U.S. Cellular, which amended the service
area within which U.S. Cellular sought ETC designation. The Amendment requested
that where U.S. Cellular's proposed ETC service area covered a rural telephone
company's service area in its entirety, that U.S. Cellular be designated an ETC upon a
finding that such designation would serve the public interest. Where U.S. Cellular's
proposed ETC service area did not completely cover a rural telephone company's
service area, U.S. Cellular requested that the Oklahoma Corporation Commission
("Commission") redefine the affected rural telephone company service areas so that
each individual wire center is classified as a separate service area and grant conditional
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ETC status in those areas, to take effect upon a grant of FCC concurrence with the re-
designated service areas.

After a number of discovery. disputes, briefs on legal issues associated with the
redefinition of the service area of a rural telephone company and revisions to the
Procedural Schedule, a Motion to Bifurcate Proceedings was filed September 12, 2003.
The rural telephone companies that filed the motion to bifurcate sought to have a
determination by the Commission regarding whether the Commission  would re-
designate service areas of the rural carriers as requested by U.S. Cellular, prior to a
determination of whether it was in the public interest to grant U.S. Cellular ETC status
within those rural areas. On October 3, 2003, the Commission- issued Order No.
481156, which granted the Motion to Bifurcate.

On October 10, 2003, U.S. Cellular filed a Second Amended Application. The
~ -second amended application withdrew the request of U.S. Cellular for ETC status with.
respect to rural incumbent local exchange carrier ("ILEC") study areas that were only
partially covered by U.S. Cellular's FCC-licensed service area. As a result of the
second amended application, U.S. Cellular only sought designation as an ETC within
the service areas of 15 rural telephone companies, in addition to the specific wire
centers located in the non-rural telephone company service areas of SBC and Valor.
Briefs were filed January 7, 2004, by the parties, in response to a request from
the ALJ for briefs on whether the Commission has authority to review U.S. Cellular’'s
rate plans to determine whether they are comparable to those offered by other ETCs
within the service area, with regard to terms of local usage and price — as part of the
Commission’s evaluation of whether it is in the public interest to-designate U.S. Cellular
as an ETC in the service areas of the Rural Telephone Companies. Additionally, the
briefs addressed whether the Commission has the authority to “approve” the Lifeline
and Link Up tariffs of U.S. Cellular -or whether the Commission may only require
“information only” filing of Lifeline and Link Up tariffs.

A hearing was held before the undersigned ALJ on January 20, 2004, at which
time the parties presented a signed Settlement; which reflected a negotiated agreement
between the parties on all issues except the approval required for initial tariffs, Lifeline
tariffs and Link-Up tariffs. The Settlement excluded the service areas of 3 rural
telephone companies from the ETC designated service areas sought by U.S. Cellular in
its Second Amended Application. At the conclusion of the hearing, the ALJ took the
Cause under advisement. On January 30, 2004, a Motion to Reopen and Supplement
the Record was filed by U.S. Cellular. The ALJ heard arguments on the motion on
February 12, 2004, and denied the Motion to Reopen and Supplement the Record.

Summary of Evidence

Frank Marino, Vice President of West Operations for U.S. Cellular Corporation,
testified in support of the company’s application for ETC status in Oklahoma. His
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testimony described the company’s business,' how it is qualified to become an ETC, and
how its designation in rural areas will serve the public interest.

: Mr. Marino explained the company’s success in bringing service to rural areas,

‘as well as its commitment to providing high-quality service to its customers. He
described the wide array of services and rate plans available to customers of U.S.
Cellular. He also described how the company has demonstrated its commitment to
public service by donating wireless -phones to community service organizations and
public safety agencies, and by providing critical communications services during natural
disasters and other emergencies. ' '

Mr. Marino explained the reasons why U.S. Cellular is seeking ETC status in
Oklahoma and the benefits that its designation will bring to consumers in this state.
Essentially, his testimony underscored the company's sincere belief that constructing
-vital infrastructure in rural areas benefits everyone. Customers who choose service
from U.S. Cellular will benefit from a higher-quality and more competitive system as the
network expands and improves. Users of U.S. Cellular's system will benefit from the
availability of a more robust network that allows all users to make emergency and other
important health and safety calls. Communications overall will improve because each
user will be able to communicate with more wireless customers in more areas. The
entry of U.S. Cellular as an increasingly robust competitor will provide ILECs with
important incentives to improve service quality and offer innovative services and rate
plans, which benefits customers everywhere. He also described how U.S. Cellular will
reach out to its rural communities to offer discounts to consumers qualifying under the
state Lifeline Service Program and the federal Lifeline and Link-Up programs.
Mr. Marino explained the importance of telecommunications infrastructure to rural
economic development, and how U.S. Cellular's entry will provide quality wireless
connectivity for businesses in the areas in which it receives support. He also explained
that ILECs will not be harmed by U.S. Cellular's designation as an ETC, other than to be
subjected to local exchange competition where none existed before.

His testimony also described how U.S. Cellular will use the high-cost support it
receives. The company commits to use high-cost support as intended and as required
by law. In addition to providing service upon reasonable request from consumers, the
- company will continue to seek out and invest in areas where service quality needs to be
added or |mproved The company expects to use high-cost support to perform digital
upgrades in areas where only analog is. currently available, and to construct and deploy
facilities necessary for compliance with federal E-911 requirements.

‘ In sum, U S. Cellular is very serious about using this opportunity to expand its
network in rural Oklahoma so as to advance universal service and improve their ability
to compete in the local exchange market. Mr. Marino indicated that when U.S. Cellular
is able to do so, rural consumers will be the beneficiaries.

- Kerry Newman testified he is the person with priméry responsibility for the
engineering and operation of U.S. Cellular's system, and has provided testimony
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describing U.S. Cellular's network and the company’'s ability to offer the services
supported by the -federal Universal Service Fund. His testimony describes the
company’s operations in Oklahoma, as well as the basic architecture of the company’s
network. He explained how the type of signal coverage U.S. Cellular can provide is
strong in many areas but weaker in areas in need of infrastructure investment. He also
discussed the ways in which high-cost universal service support will enable U.S.
Cellular to improve telecommunications service in rural areas.

His testimony also described how U.S. Cellular provides reliable, high-quality
service to its customers with the help of its experienced technical support team and the
presence of battery backups, emergency generators, and other essential network

features. He described U.S. Cellular's high level of commitment to customer service,
including the company’'s customer complaint procedures and the accessibility of
customer service. Mr. Newman described U.S. Cellular's emergency calling capabilities
~and how the company complies with.all applicable 911 and E-911 requirements.

Additionally, the testimony of Mr. Newman described the company’s commitment
to provide service to consumers upon reasonable request, and described the six-step
process U.S. Cellular will follow in responding to requests for service. His testimony -
also addressed concerns raised in Paul Cooper’'s responsive testimony by explaining
that U.S. Cellular's six-step plan for responding to requests for service represents a
real, enforceable set of commitments that will enable the Commission to fulfill its
statutory mandate from Congress to advance universal service and competition. He
also explained that other states have looked favorably on consumer commitments
similar to what U.S. Cellular has proposed here. "

- In summary, Mr. Newman confirmed that U.S. Cellular has both the capability
and commitment to advance universal service by improving its facilities in Oklahoma’s
rural areas, which will benefit consumers who today lack the choices available in urban
areas.

Don J. Wood provided testimony in this case which supports U.S. Cellular's
petition for designation as an ETC in the service areas of several nonrural and rural
ILECs in Oklahoma. In his pre-filed testimony, he described the public interest analysis
set forth in Section 214(e)(2) of the Act and the definition of service areas contained in
Section 214(e)(5). He explained that it was his understanding that U.S. Cellular had
withdrawn that portion of its petition that sought designation in rural ILEC service areas
that are not entirely within U.S. Cellular licensed service area. For this reason, he

submitted a redacted version of his testimony in which the discussion of the service

area redefinition issues had been removed.

Mr. Wood argued that the relevant inquiry to be undertaken by the Commission is
specific and straight-forward: For the areas identified in U.S. Cellular's petition that are
served by non-rural ILECs, there is one relevant question: Has U.S. Cellular committed
to offer and advertise the nine supported services throughout the proposed service
area? For the areas identified in U.S. Cellular’'s petition that are served by rural ILECs,
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there are two relevant questions: (1) Has U.S. Cellular committed to offer and advertise
the nine supported -services throughout the proposed service area? and (2) Is the
designation of U.S. Cellular as an ETC in the public interest? Mr. Wood argued that
contrary to the suggestions of ILEC witnesses Mr. Rozell and Mr. Cooper, this
proceeding is not an opportunity to second guess Congressional policy as set forth in
the 1996 Act or the FCC's interpretation and implementation of that policy as set forth in
the federal rules. Congress and the FCC have already determined that competition
serves the public interest. The questions to be answered in this proceeding are not
questions of broad policy, but are specific to U.S. Cellular: Will U.S. Cellular offer
services that provide benefits to consumers?, and Is there some fact or issue that is
-specific to U.S. Cellular, or fo the service areas within which it seeks an ETC
designation in Oklahoma, that would outweigh those benefits? Based on the facts
associated with this petition, Mr. Wood argued the Commission should be able to
answer “yes” and “no,” respectively, to these questions.

Mr. Wood argued that the designation of U.S. Cellular as an ETC in the area
served. by rural ILECs is in the public interest because it will bring important competitive
benefits to Oklahoma consumers. These competitive benefits have a short-term and a
long-term component: End-users will benefit in'the short term from a choice of suppliers
that represent different technologies, and they can also select from a much broader
array of service and pricing plans. Over the longer term, consumers will benefit as
competitive market forces act to make all providers, including the rural ILECs, more
efficient and responsive to customer needs. While competltlve entry is important in
urban and suburban areas, Mr. Wood indicated it was his experience the existence of
competitive alternatives in rural areas is even more important for at least two reasons:
(1) The existence of competitive options for telecommunications services, particularly
the availability of wireless service, is important for rural economic development; and (2)
The availability of affordable and high-quality wireless service is extremely important in
rural areas for health and safety reasons. He stated that while the ILEC witnesses
assert that rural areas are “different,” the relevant question is not “/s the area served by
the rural ILECs different from the area served by non-rural ILECs?" but rather “Is the
area served by the rural ILECs at issue in this proceeding demonstrably different from
the service area of other rural ILECs, and different in a way that was unanticipated by
the FCC in the Fourteenth Report and Order?” He indicated that there is nothing in the
record to suggest that this is the case.

Mr. Wood testified the ILEC witnesses made several arguments in support of
their position that the people who live and work in rural areas in Oklahoma should not
have access to the same competitive alternatives as those people who live or work in
urban or suburban areas. '

First, they made much of the fact that U.S. Cellular is already providing some
services in at least part of the geographic areas at issue in this proceeding. While it is
true that some wireless companies are providing some services in limited areas,
Mr. Wood explained this does not mean that the market is competitive with respect to
the services U.S. Cellular is committing to offer. No other company has committed to
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serve throughout these areas, and no carrier is attempting to provide consumers with a
wireless service at a level of quality that can serve as a substitute for the current
wireline service. An argument that a carrier should not be eligible for universal service
funding because it is already serving part of a given area ignores the fact that rural
ILECs did not begin by providing service with a network whose reach extended
throughout their current service areas; rather, they began by constructing facilities
where it was most feasible and then expanding those facilities over time — while
receiving implicit or explicit universal service support. Similarly, U.S. Cellular can and
does provide services throughout part of the area for which it seeks ETC designation.
ETC designation will enable U.S. Cellular to take the next step and offer a competitive
alternative for the supported services throughout these areas. :

Second, Mr. Wood testified that the ILEC withesses made a series of entirely
baseless and purely speculative assumptions that U.S. Cellular will somehow use its
high-cost support improperly. He explained that such a .concern ignores the fact that
USAC has the authority to conduct audits to ensure support is spent properly, that the
Commission may evaluate whether funds are being spent lawfully in its annual
recertification of U.S. Cellular as an ETC, and that the FCC, as the licensing authority
for wireless carriers such as U.S. Cellular, has the power to investigate wireless carriers
and take punitive action if necessary.

Third, he testified that the ILEC witnesses argued that U.S. Cellular will receive a
“windfall” in high-cost support because it is a lower cost provider of the supported
services than the ILECs. |If U.S. Cellular's per-subscriber costs are indeed lower,
Mr. Wood argued the worst outcome that can be realized is that the carrier that all
parties agree is a more efficient provider will be encouraged to build out its network on
an accelerated basis. - In contrast, denying support to carriers like U.S. Cellular will
result in a larger than necessary USF over the long run, as carriers with inefficient
networks continue to be subsidized and protected from competitive entry.

Fourth, Mr. Wood testified that the ILEC witnesses’ concerns with the potential
impact of an additional ETC on the size of the federal USF are (1) not related to any of
the specific characteristics of U.S. Cellular's petition or to the rural ILEC service areas
that are identified in U.S. Cellular’'s petition, and (2) to the extent they have merit, these
concerns are currently being addressed by the FCC and Joint Board in the proper
forum. In reality, the best means of controlling the size of the federal fund over the long
term is to grant requests by competing carriers for an ETC designation, so that the most
efficient provider of the supported services can enter on an equal footing with the
ILECs.

Finally, he testified that U.S. Cellular will use the high-cost support it receives to
provide service upon reasonable request from consumers and will continue to seek out
and invest in areas where service quality needs to be added or improved. He indicated
the company expects to use high-cost support to perform digital upgrades in areas
where only analog is currently available, and to construct and deploy facilities necessary
for compliance with federal E-911 requirements. In summary, Mr. Wood indicated the

Attachment 1 to Comments of FW&A in CC Docket No. 96-45, FCC 04J-1
August 6, 2004



Cause No. PUD 200300195 - Report of Administrative Law Judge ' Page 7 of 25

company is very serious about using this opportunity to expand its network in rural
Oklahoma so as to advance universal service and improve its ability to compete in the
local exchange market. It was his testimony that when the company is able to do S0,
rural customers will be the beneficiaries.

Professor Jim Chen testified on behalf of U.S. Cellular. He indicated that the
principal purpose of his testimony was to describe the applicable criteria and
procedures that the Commission should follow in determining whether to designate U.S.
Cellular as an ETC. In particular, his testimony addressed the proper interpretation of
the “public interest” standard that the Commission must apply under 47 U.S.C. §
214(e)(2). Professor Chen stated that the witnesses for the rural telephone companies
that oppose this application (“Opposition Witnesses”) fundamentally misconstrue the
inquiry that the Commission must conduct. By failing to consult the 1996 Act, its
underlying intent, and implementing regulations and orders by the FCC, the Opposition
Witnesses warped the concept of the public interest beyond recognition. They gave no
weight to considerations of portability, competitive neutrality, technological innovation,
and consumer choice. Even worse, the Opposition Witnesses repeatedly invited. the
Commission to consider numerous purported public interest factors - in particular,
allegations of dire financial consequences for incumbent rural telephone companies, of
potential abuse of federal universal service support by U.S. Cellular, and of undue
financial pressure on the federal USF; issues that the Commission, as a matter of law,
‘is not permitted to consider. The structure of federal universal service support makes it
impossible for an incumbent rural carrier to become insolvent through competitive entry, -
while any consideration by the Commission of financial pressure on the USF is unlawful.

L

Professor Chen explained that his testimony discusses the pro-competitive,
deregulatory purposes of the 1996 Act, and explains that the Act's universal service
provisions are no exception to this pro-competitive legislative package. His testimony
also demonstrates how the Opposition Witnesses have failed to appreciate how
dramatically the 1996 Act has changed traditional approaches to universal service.
Specifically, because comprehensive regulatory reform and the opening of local
telephone markets threatened to undermine the traditional system of implicit subsidies,
the 1996 Act integrated a new universal service mechanism into its market-opening
provisions. Congress could not have been clearer in linking the preservation of
universal service with its desire to promote competition.

Professor Chen stated that the Opposition Witnesses advance an inappropriate
set of considerations under the guise of a “public interest” analysis, such as the
competitive disadvantage that would befall ILECs in rural areas if the Commission
grants U.S. Cellular's ETC designation petition, or the financial pressure purportedly
being exerted on the USF by successful ETC petitions. - He indicated that one ILEC
witness even suggests, apparently without conscious irony, that U.S. Cellular should be
denied ETC status because it can deliver telecommunications services more efficiently
than the rural ILECs that serve the markets at issue. Professor Chen testified that these
and other considerations advanced by the Opposition Witnesses have no place in the
Section 214(e)(2) “public interest” analysis.

Attachment 1 to Comments of FW&A in CC Docket No. 96-45, FCC 04J-1
August 6, 2004



Cause No. PUD 200300195 - Report of Administrative Law Judge . Page 8 of 25

His testimony explained that the open-ended phrase “public interest” takes its
“meaning from the purposes of the regulatory legislation” that defines the relevant
agency'’s responsibilities. Far from being a standardless reference to the public welfare,
the public interest analysis must be confined to the purpose of the 1996 Act and the
context of the provisions in question. That this Commission is a creature of state law
confers no immunity from its obligation to determine the public interest in accord with
federal law. The appropriate scope of the public interest therefore depends on careful
consideration of the minimum requirements and outer bounds of sections 214 and 254
of the Communications Act.

Professor Chen’s testimony explained that a failure to heed the interpretive
yardsticks established by the 1996 Act and its interpretation and implementation by the
FCC may lead to “false negatives” and “false positives” in the Commission’s analy3|s of
the public interest. A false negative would impair the Commission’s ability to recognize

“how designating U.S. Cellular as an ETC would advance the public interest. The

distinct problem of false positives, which is no less treacherous or probable than the
prospect of false negatives, arises if an irrelevant or improper factor somehow
influences the Commission’s public interest analysis. ‘

Professor Chen explained that his testimony discusses some of the more
misguided and inaccurate statements of the Opposition Witnesses, who all but equated
the public interest with incumbent protection. In response to the Opposition Witnesses’
claim that subsidizing competitors amounts to “artificial competition,” Professor Chen
emphasized that rural telephone companies are themselves the products of public
policies consciously adopted and deliberately intended to subsidize telecommunications
service in remote areas where the cost of delivering service is extremely high. When an
incumbent carrier depends so heavily upon public largesse, a public decision to
subsidize a competitor is no more “artificial” than the incumbent's dominance of that
market is “natural.”

Professor Chen indicated his testimony also highlights the protectionist nature of

" the Opposition Witnesses' arguments, as illustrated by Mr. Rozell's criticism of the

petitioner's equipment. Challenging the adequacy of customer premises equipment

- offered by rivals is one of the oldest stratagems known to incumbent carriers. It was his

opinion that these purported public interest arguments systematically discriminate
against carriers according to their competitive status and the technology that they
deploy without any factual basis. Moreover, the Opposition Witnesses took positions
that violate competitive and technological neutrality when they asked the Commission to

_evaluate U.S. Cellular's petition based on the technological limitations of incumbent

ILECs’ wireline platforms. Professor Chen argued that the Commission can best honor
the requirement. of competitive neutrality by ensuring that its federal ETC designation
decisions reflect the will of Congress and the FCC to advance universal service and
promote competition in rural areas throughout the country.
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He also refuted the Opposition Witnesses’ insistence on treating the high costs
incurred by the ILECs as a significant factor in the public interest weighing against ETC
designation. He explained how the entire purpose of promoting competitive entry is to
_ bring all market participants’ costs down, and, with them, prices consumers must pay.
He also responded to Mr. Cooper’s concern that U.S. Cellular could divert Oklahoma
support funds toward unsupported activities by reminding the Commission that the
Commission has the authority to examine U.S. Cellular's use of support as part of the
annual recertification process. ’ '

Robert Rozell testified on behalf of Atlas Telephone Company, Beggs Telephone
Company, Bixby Telephone Company, Canadian Valley Telephone Company,
Oklahoma Telephone & Telegraph, Inc., Santa Rosa Telephone Cooperative, Inc.,
Shidler Telephone Company, South Central Telephone Association, Inc., Terral
Telephone Company and Valliant Telephone Company (collectively referred to as the
-RTCs) on the designation of U.S. Cellular as an ETC for the purpose of receiving
federal universal service funds. '

Mr. Rozell testified that first and foremost, the RTC'’s position is that U.S. Cellular
and any carrier requesting ETC status must meet all of the requirements set forth in the
law, including meeting the public interest test if the carrier requests ETC designation in
a rural telephone company’s service area. Based upon the Application and Testimony
filed by U.S. Cellular in this case, the RTCs do not believe that U.S. Cellular has met its
burden of proof to be designated as an ETC. Further, the RTCs do not believe the
grant of additional ETC designations in rural study areas is in the public interest whether
it is for the federal funds or for the various state funds as long as the newly designated
ETC receives funding at the Incumbent’s cost level, as the current rules provide. Since
U.S. Cellular, as a common carrier, is only required to provide service to customers
where it chooses to serve within its authorized territory and Kerry Newman testified that
U.S. Cellular will only service customers where the request for service is reasonable,
Mr. Rozell expressed concern that U.S. Cellular will likely only overbuild the low cost
areas and serve customers that can be served at a cost below the USF funds they
would receive. Since building out a wireless network is generally less than the costs of
a comparable wireline network, he indicated it is difficult to understand how it is in the
public interest to allow a non-regulated carrier to receive.revenues from ratepayers, that
are above their cost to provide service.

The Universal Service Funds have been designed to make sure that all
Americans have the opportunity to access affordable high quality telecommunications
services at reasonable prices and to ensure the regulated companies who have carrier
of last resort obligations have the ability to recover their investments in the network to
provide those services. Mr. Rozell argued that the use of quasi-public funds to
encourage a perversely imbalanced “competition” in areas that cannot support a single
provider, from the available customer revenue, cannot be in the public interest. This is
especially true when the new competitor is a wireless provider who will be receiving
USF funds well in excess of its costs to provide the service, and will likely cause a
further imbalance in the extremely competitive wireless market in the area. Further, to
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fund a competitor in areas of ILECs that have a history of providing high quality services
at reasonable prices, provides no additional consumer or public benefit. U.S. Cellular
has not put on any evidence that the customers within the areas they are seeking -
designation as an ETC are not currently receiving the benefits of competition and that
the goals and objectives of universal service are not currently belng met.

Section 254 of the Act sets forth the policies for the preservation and
advancement of universal service. It requires that quality services should be available
at just, reasonable, and affordable rates; that customers should have access to
advanced telecommunications and information services; and, that customers, including
low-income customers and those in rural, insular, and high cost areas should have
access to telecommunications and information services, including interexchange
services and advanced telecommunications and information services, at rates that are -
reasonably comparable to those services provided in urban areas. The goal is to
ensure the high cost customer is served well at a reasonable cost to the public, not that
one competitor receives funds in excess of its costs to provide services that are already
available to customers. The RTCs have a history of providing high quality basic
services and advanced services throughout the areas they serve, as well as being good
corporate citizens to their communities. U.S. Cellular has not demonstrated that they
can or will offer anything more than what is currently available through existing wireline
and wireless carriers, therefore there can be no overall public benefit to allow them to
receive funds based on the RTCs’ cost to provide the supported services. Mr. Rozell
stated that the only real argument U.S. Cellular offers is that competition is self justifying
and that they bring mobile services to the customer, which is not a service identified as
supported by universal service funds. He pointed out that virtually all of the specific
benefits U.S. Cellular identified are currently offered by one or more competitors in the
wireless marketplace today, without support. He further stated that despite U.S.
Cellular's desire to have the Commission -believe otherwise, there is a highly
competitive market among telecommunications service providers in the State of
Oklahoma including the RTCs’ service territories and the cellular nationwide one rate
plans continue to cause declines in access minutes and even access lines for the
RTCs. Once again, all of the benefits and supported services are being provided today
without windfall “support” revenues to one or more competitors. Mr. Rozell asked that
the Commission remember that the RTCs are only recovering a portion of their
regulated cost through Universal Service funds and the company still must bear
significant portions of any mvestment decision and regulators have a say in any pricing
decision.

Mr. Rozell indicated the RTCs also have concerns that funding in excess of costs
will lead to irrational pricing and marketing decisions on the part of the carriers, which
are borne by the public at large. In some cases, it leads directly to predatory pricing by
the zero cost carrier. In other cases, the excess charges are allowed to flow to the
stockholders. Whichever result happens, it endangers the overall support system that
allows the most remote of users to obtain telephone services. Those customers are
usually left out in a competitive price conscious decision process, as admitted by U.S.
Cellular in their testimony. It would be irrational to do otherwise. One company cannot
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afford to spend $50,000 to serve ten customers in a remote area for a support of $250
per month when they can spend the same $50,000 and serve 200 customers elsewhere
in the area. Universal Service considerations are thrown out the window, just as they
were when the markets were first established and AT&T chose not to serve customers
located in high cost areas.

Mr. Rozell testified that the RTCs believe the best resolution would be to deny
~the request until the Joint Board and the FCC complete their review of the current rules
and approve new rules for ETCs to recover only their cost to provide the supported
services. That would prevent customer dislocation from non-economic plans offered
under these rules, such as has occurred in Oklahoma with the withdrawal -of SBC’s
unlimited IntralLata flat rated plans. Barring that, there is a very competitive wireless
marketplace in Oklahoma today that would become decidedly uncompetitive should
only one wireless carrier receive ETC designation to the exclusion of other wireless
-carriers making the same claims U.S. Cellular has made. The benefits of wireless
competition are as great or greater.than any benefits U.S. Cellular has identified in their
application To maintain wireless competitive neutrality, no wireless carrier should
receive the designation or all carriers should become ETCs upon their request and
‘willingness to agree to the same terms and conditions.

Mr. Paul L. Cooper testified on behalf of Mid-America Telephone, Inc., and Pine
Telephone Company.” He stated that U.S. Cellular's Application for ETC designation
should be denied because it does .not meet the requirement to provide service
throughout the rural ILECs service areas as required by Section 214(e)(1) of the Act.
He stated that U.S. Cellular has not demonstrated that it will provide reliable service
throughout the entire service area of the Mid-America and Pine Telephone Companies.

Mr. Cooper testified as set forth in his Exhibit 2 that U.S. Cellular only provides
service to a portion of these service areas for which U.S. Cellular holds a license, and
has avoided serving the higher cost portions of these areas. He stated that U.S.
Cellular has admitted in its testimony that if granted ETC status, it will not provide
service to customers in high cost areas if in U.S. Cellular's view, prowsmn of service is
not cost effective.

U.S. Celiuiars 2002 Annual Report shows that it has no need for federal fundlng
in Oklahoma to support its existing costs and it has no need for funding to make the
facmty improvements in Oklahoma it discusses in its testimony. It was Mr. Cooper’s
opinion that U.S. Cellular's lower costs are not a sign of greater efficiency, but quite
likely a demonstration (as shown on his Exhibit 2) that U.S. Cellular has chosen to serve
only certain (likely lower cost) portions of rural ILEC service areas.

Mr. Cooper argued that any Universal Service Funding U.S. Cellular receives is
not needed to support its costs and thus will not be used only for the purposes of
provisioning, upgrading and maintaining the costs of its Universal Services in
Oklahoma, as required by the Act, Section 254(e). Federal support, if given to U.S.
Cellular, will simply allow U.S. Cellular to use internally generated cash, previously
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earmarked for network upgrades in Oklahoma, for projects in other states and/or to
benefit stockholders by using this cash to increase shareholder equity through
acquisitions, buying back stock and/or reducing debt. He stated that none of these uses
are in accord with the purpose of such funding (i.e. to be used to maintain quality
service with reasonable rates in high cost rural areas in Oklahoma).

Mr. Cooper testified that U.S. Cellular's ETC application should also be denied
because it is not in the public interest as required by Section 214(e)(2) of the Act. U.S.
Cellular confuses the purported benefits of competition with the benefits of its proposed
ETC designation throughout its testimony. The telephone companies represented by
Mr. Cooper do not oppose fair wireless competitive entry in their service areas.
However, competitive entry and the purported benefits of that entry (lower rates, higher
quality service, customer choice, the introduction of innovative and advanced services
and new technologies, etc.) are not at issue in this Cause. U.S. Cellular and other
wireless carriers are already competing in the rural ILECs’ service areas and are, along
_with the rural ILECs, already bringing all of the public interest benefits U.S. Cellular
touts in its testimony to those areas. Additionally, U.S. Cellular and other wireless
carriers have already implemented their competitive services in the rural ILEC terntones
- without the receipt of or need for universal service funding.

Mr. Cooper explained that the issue in this Cause is not competition, nor the
benefits of competition. Instead, the issue is what additional public interest benefits
(beyond those that are already occurring as a result of U.S. Cellular's competitive
presence in rural ILEC areas) will occur if U.S. Cellular is granted ETC status and
‘receives universal service funding. : ,

He testified that U.S. Cellular offers no proof of public interest benefits beyond
those that have already occurred as a result of its competitive presence. U.S. Cellular
has not shown that rates will be lowered, or that there will be greater choice, or
additional improvements in efficiency or service quality. Nor have they shown that there
will be new technologies, advanced or innovative services or that there will be additional
economic development or health and safety benefits.

Mr. Cooper indicated his cancern by stating U.S. Cellular assures the
Commission that it will provide the nine supported services, but at what price? U.S.
Cellular has not made it clear, in either its testimony or Application, which of its service
offerings is its universal service offering. Does it expect to receive support for its $50,
$75, $100, $140, or $200 services? With its $25, $35 and $40 offerings, will it charge
40 cents per minute for additional minutes? Will it charge 69 cents per minute for
roaming and 30 cents per minute for expanded calling? These rates do not seem to be
in the public interest for a supported universal service offering and do not seem to
comply with the just reasonable and affordable requrrement of the Act.

He argued that U S. Cellular's service may not even meet the intent of the low
income toll blocking requirement because U.S. Cellular will apparently charge up to 40
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cents per minute for each non-toll originating and terminating minute exceeding the
block of time purchased by the low income customer. ,

Mr. Cooper stated that for all of these reasons, designating U.S. Cellular as an.
ETC will not advance universal service as contemplated by the Act and is not in the
-public interest; but will simply, advance the interests of U.S. Cellular’s stockholders. He
indicated that denial of ETC status in the service areas of Mid-America and Pine
telephone companies for the reasons provided in his testimony is consistent with the Act -
and FCC rules and assures competitive and technological neutrality. Additionally,
denial of U.S. Cellular's ETC request will insure that U.S. Cellular will not receive
support that is unneeded for the areas where it chooses to provide service and where it
will not undertake universal service obligations (quality services at reasonable and
affordable rates for all consumers in the service area) as do the other ETCs in
Oklahoma. :

Finally, Mr. Cooper argued that if the OCC does grant ETC status to U.S.
Cellular, the Commission should require that U.S. Cellular meet all of the safeguards
and conditions set forth in Paragraph 22 of the OCC's Final Order in Cause No. PUD
980000470, dated April 11, 2001, in order to assure competitive and technological
neutrality. The OCC should also require additional quality of service and infrastructure
reporting to insure that U.S. Cellular uses the funding it receives in rural high cost areas
in Oklahoma, as it promised in its Application-and testimony..

Barbara Mallett testified on behalf of the Commission Public Utility Division Staff
("Staff"). She stated that U.S. Cellular currently asks to be designated as an ETC
throughout the exchanges of 15 rural ILECs and portions of SBC’s, a non-rural ILEC,
and Valor's service territories. U.S. Cellular makes these requests for purposes of
receiving funding from the federal Universal Service Fund (“USF”) only.

The requirements for designation as an ETC are identical at both the state and
federal levels. However, in addition to designation as an ETC and prior to receiving
funding from the OUSF, a telecommunications services provider must meet the
additional requirements of OAC 165:59-3-14 to be designated as eligible to receive
- funding from the OUSF. Those requirements include the following: (1) certification as a
CLEC, (2) provision of a primary directory listing and access to telecommunications
relay services for the hearing impaired, (3) compliance with all Commission rules for
which a waiver has not been granted, (4) acceptance of carrier of last resort obligation,
and (5) provision of Lifeline/Link Up service or Special Universal Services. Further, the
ETC may not begin to receive support until has its own facilities in place in Oklahoma,
and may only receive funding for the portion of the facilities that it owns, maintains, and
uses for regulated services. ‘

Ms. Mallett stated it was Staff's opinion that U.S. Cellular meets all requirements
“for designation as an ETC for purposes of funding from the federal USF in the territories
of those rural ILECs in which it has requested designation and can, and is willing to,
provide the required universal services throughout the entire study area, and in those

Attachment 1 to Comments of FW&A in CC Docket No. 96-45, FCC 04J-1
August 6, 2004



Cause No. PUD 200300195 - Report of Administrative Law Judge ~ Page 14 of 25

portions of non-rural ILEC service areas in which it has requested desighation as an
ETC and in which it can and is willing to provide service throughout an exchange.

She stated that in Staff's opinion, the following are the outstanding issues
remaining in this Cause: (1) Where is U.S. Cellular licensed and able to provide its
services in the requested areas? (2) Is U.S. Cellular willing to provide the required
services throughout the entire territory in which it may be designated an ETC?

Ms. Mallet explained that U.S. Cellular currently has no service area in Oklahoma

- established by any other authority than the FCC. It is Staff's opinion that the FCC has

13

established a precedent for designation of additional ETCs in the territories of rural
ILECs. Further, Staff believes that designation of U.S. Cellular as an ETC in the study
areas of those ILECs in which it has requested designation and is licensed and willing to
provide service throughout the service area or, in the case of a non-rural ILEC, the
exchange, is consistent with both the Commission’s past decisions and the FCC's
handling of such critical issues as those being addressed by the Jomt Board in
response to the FCC's request for recommendations.

Ms. Mallett, in her supplemental testimony, recommended that, if the
Commission sees fit to designate U.S. Cellular as an ETC, that the Commission make
the designation on an interim basis for 5 years and also impose a 5 year build-out plan
on U.S. Cellular. At the end of the 5 year period, Ms. Mallet recommended U.S. Cellular .
be able to provide service to any customer making a bona fide request, within a
reasonable time frame throughout the service area in which it is designated an ETC. It
was her recommendation that the build-out plan contain sufficient budget and
construction information to indicate the facilities that are to be placed in specific
locations to meet current and expected customer demand, and include at least annual
reporting to the Commission of U.S. Cellular's progress under the plan. .

General Background
U.S. Cellular seeks designation as ETC in order to obtain federal universal

support mechanisms for providing phone service within certain wire centers of "SBC
and Valor and the service areas of 12 rural telephone companies’ (referred to hereafter

as the " 12 Rural Telephone Companies"). Section 254(e) of the Telecommunications

Act of 1996 ("the Act") provides that "only an ETC designated under section 214(e) shall
be eligible to receive specific Federal universal service support.”

T2he requirements for designation of an ETC are identified in sectlon 214 (e)(1) of
the Act.

' The Settlement filed January 20, 2004 was signed by the following rural telephone companies: Atlas
Telephone Company, Beggs Telephone Company, Inc. Bixby Telephone Company, Inc., Canadian Valley
Telephone Company, Mid-America Telephone Inc., Oklahoma Telephone -& Telegraph, Inc., Pine
Telephone Company, Santa Rosa Telephone Cooperative, Inc., Shidler Telephone Company, South
Central Telephone Association, Inc., Terral Telephone company and Valliant Telephone Company.

2 The analysis of section 47 U.S.C. § 214 (e)(1) is taken from the Joint Board Recommended Decision
issued February 27, 2004 in CC Docket No. 96-45 at paragraph 19.
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First, a common carrier designated as an ETC must offer the services
supported by the federal universal service mechanisms throughout the
designated service area.® The ETC must offer such services either using
its own facilities or a combination of its own facilities and resale of another
carrier's services.* The -services that are supported by the federal
universal service support mechanisms are defined as: (1) voice grade
access to the public switched network;® (2) local usage:® (3) Dual Tone
Multi-frequency (DTMF) signaling or its functional equivalent;” (4) single-
party service or its functional equivalent;? (5) access to emergency
services including 911 and enhanced 911;° (B6) access to operator
services; '° (7) access to interexchange services:" (8) access to
directory assistance: " and (9) toll limitation for qualifying low-income
customers.’ ‘Second, throughout the service area for which designation is

347 U.S.C. § 214 (e)(1)(A). .
* Id. An entity that offers the supported services exclusively through resale shall not be designated as an
ETC. See 47 C.F.R. § 54.201(i). : A
® "Voice grade access" is defined as a "functionality that enables a user of telecommunications services to
transmit voice communications, including signaling the network that the caller wishes to place a call, and
to receive voice communications, including receiving a signal indicating there is an incoming call.”
® "local usage" means an "amount of minutes of use of exchange service, prescribed by the Commission,
[,Jrovided free of change to end users." 47 C.F.R. § 54.101(a)(2).

"Dual tone multi-frequency” (DTMF) is defined as a "method of signaling that facilitates the
transportation of signaling through the network, shortening call set-up time." 47 C.F.R. 54.101(a)(3).
® "Single-party service" is defined as "telecommunications service that permits users to have exclusive
use of a wireline subscriber loop or access line for each call placed, or, in the case of wireless
telecommunications carriers, which use spectrum shared among users to provide service, a dedicated
message path for the length of a user's particular transmission." 47 C.F.R. § 54.101 (a)(4).
9 "Access to emergency services" includes access to services, such as 911 and enhanced 911, provided
by local governments or other public safety organizations. "911" is defined as a "service that permits a
telecommunications user, by dialing the three-digit code "911," to call emergency services through a
Public Service Access Point (PSAP) operated by the local government." "Enhanced 911" is defined as
"911 service that includes the ability to provide automatic numbering information (ANI), which enables the
PSAP to call back if the call is disconnected and automatic location information (ALI), which permits
emergency service providers to identify the geographic location of the calling party." "Access to
emergency services" includes access to 911 and enhanced 911 services to the extent the local
government in an eligible carrier's service area has implemented 911 or enhanced 911 systems. 47
C.F.R. § 54.101(a)(5). ' s ‘
% "Access to operator services" is defined as "access to any automatic or live assistance to a consumer
to arrange for billing or completion, or both, of a telephone call." 47 C.F.R.§ 54.101(a)(6). 2
" "Access to interexchange service" is defined as the "use of the loop, as well as that portion of the
switch that is paid for by the end user, or the functional equivalent of these network elements in the case
. of a wireless carrier, necessary to access an interexchange carrier's network." 47 C.F.R. 54.101(a)(7).
2 "Access to directory assistance” is defined as "access to a service that includes, but is not limited to,
making available to customers, upon request, information contained in directory listings." 47 C.F.R.
54.101(a)(8). :
'3 "Toll limitation" means either toll blocking or toll control for ETCs that are incapable of providing both
services. For ETCs that are capable of providing both services, "toll limitation" means both toll blocking
and toll control. 47 C.F.R. 54.101(a)(9) and 54.000(d). "Toll blocking" is a service provided by carriers
that allows consumers to elect not to allow the completion of outgoing toll calls from their
telecommunications channel. 47 C.F.R. § 54.400(b). "Toll control" is a service provided by carriers that
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received, the ETC must adver’use the supported servrc:es and the charges
therefore using media of general distribution.’ Pursuant to section
214(e)(1)(B), an ETC is required to advertise the availability and prices
charged for the services that are supported by federal universal service
support.’”® An ETC must also advertise the availability of Lifelineé and Link
Up services in a manner reasonably designed to reach those likely to
qualify for those services."

Pursuant to section 214(e)(1), a common carrier designated as an ETC must
offer and advertise the services supported by the federal universal service mechanisms
throughout the designated service area, either'us’ing its own facilities or a combination
of its own facilities and resale of another carrier's services (including the services
offered by another ETC)."’

- - Section 214(e)(2) of the Act gives state commissions the primary responsibility
for evaluating requests for an ETC designation. Under section 214(e)(2), "[u]pon
request and consistent with the public interest, convenience, and necessity, the State
commission may, in the case of an area served by a rural telephone company, and
shall, in the case of all other areas, designate more than one common carrier as an
eligible telecommunications carrier" for a designated service area, so long as the
requesting carrier meets the requirements of section 214(e)(1). Section 214(e)(2)
further states: "[b]efore designating an additional eligible telecommunications carrier for
an area served by a rural telephone company, the State commission shall find that the
designation is in the public interest.” (emphasis added)

Findings of Fact and Conclusions of Law

U.S. Cellular filed a Second Amended Application seeking designation as an
Eligible Telecommunications Carrier ("Second Amended Application”) on October 10,
2003. The Second Amended Application affirms the original application, which states
that U.S. Cellular is seeking ETC status for the purpose of receiving federal Universal
Service Fund support. No mention is made in the applications or the Settlement

. allows consumers to specify a certain amount of toll usage that may be incurred on their
telecommunications channel per month or per billing cycle 47 C.F.R. § 54.400(c).
1 $47 U.S.C. § 214(e)(1)(B).

Id

®47 CF.R. §§ 54.405(b) and 54.411(d). Lifeline is a program that provides discounts to consumers on
their monthly telephone bills. See 47 C.F.R. §§ 54.401-54.409. Link Up helps consumers with telephone
installation costs. See 47 C.F.R. §§54.411-54.415. In its Twelfth Report and Order, the Commission
created a fourth tier ($25.00 per month) of federal Lifeline support and established additional Link-Up
support ($70.00 per consumer) which is available to ETCs serving qualifying low-income individuals living
on tribal lands:.....

7 47 U.S.C. § 214(e)(1). The "service area" is the geographic area established by the state commission
for the purposes of determining universal service support obligations and support mechanisms. 47
U.S.C. § 214(e)(5). In the case of an area served by a rural carrier, "service area" means such
company's "study area" unless and until the Commission and the States, after taking into account the
recommendations of a Federal-State Joint Board instituted under section 410(c), establish a different
definition of service area for such company.
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regarding funding from the Oklahoma Universal Service Fund ("OUSF") and the ALJ
finds that U.S. Cellular must meet the requirements of OAC 165:59 prlor to rece:vnng
support from the OUSF

With regard to designation as an ETC within the non-rural service areas of SBC
and Valor, the ALJ finds that no party opposed the designation of U.S. Cellular as an
ETC in the service areas of SBC and Valor. Because section 214 (e)(2) requires that
the Commission designate more than one ETC within the service area of a non-rural
telephone company upon request, the ALJ finds that the Commission should designate
U.S. Cellular as an ETC within the requested service areas of SBC and Valor.

In determining whether to grant ETC status to a telecommunications carrier such
as U.S. Cellular within the service area of one or more rural telephone companies, the
Commission must first determine whether the carrier seeking ETC status meets the

-requirements for ETC designation. Secondly, the Commission must determine whether
it is in the public interest to grant ETC status to a carrier other than the incumbent Rural
Telephone Companies. ‘

The Parties to this Cause have signed a Settlement Agreement ("Settlement”),
which requests the Commission approve their negotiated agreement in its entirety and
without modification. The Staff signed the Settlement, but continues to assert (through .
the paragraph above its signature on the Settlement) that U.S. Cellular should be
required to file and seek Commission approval of its Lifeline and Link Up services tariff,
which includes terms, conditions, service descriptions, discount descriptions, rates and
customer discounts that U.S. Cellular will make available and apply to customers who
are eligible for Lifeline and Link Up. '

The ALJ commends the parties for reaching a Settlement in this Cause. When
the Cause was first filed, there was a request for designation as an ETC within the
service territories of 28 incumbent rural local exchange carriers. The FCC-authorized .
service territory of U.S. Cellular did not cover the entire study area of each of the 28
rural local exchange carriers and after much discovery and several procedural motions
before the ALJ, the parties were able to reach a compromise that would allow U.S.
Cellular to be designated an ETC in the service areas of the 12 Rural Telephone
Companies that signed the Settlement.

A determination that it is in the public interest to designate an additional ETC
within the service area of each of the 12 Rural Telephone Companies requires an
analysis of many factors. The testimony filed by several of the parties prior to reaching
a Settlement, indicates some parties initially believed that it was not in the public
interest to designate an additional ETC within the service areas of the 12 Rural
Telephone Companies.

In 2001, the Commission designated GCC Wireless ("GCC") as an ETC subject
to its compliance with certain specified conditions. GCC appealed the Commission's
designation, arguing that the state lacked jurisdiction to regulate the entry of a provider
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of Commercial Mobile Radio Service ("CMRS") into Oklahoma or the rates charged for
any CMRS product. The Court of Civil Appeals for the State of Oklahoma, Division 1V,
upheld the Commission in an unpublished decision filed November 12, 2002. The Court
of Civil Appeals stated: "We hold that the conditions under review do not 'regulate the
‘entry of or the rates charged' by GCC for its general commercial mobile radio services, .
but instead, are permissible 'terms and conditions' for GCC to undertake the provision of

universal, subsidized basic Iocal telephone services.'

The Settlement in this Cause mdlcates that U.S. Cellular should be designated
an ETC because it meets or has agreed to meet certain specific conditions as a
prerequisite to being designated an ETC. Many of the requirements are the same
conditions placed upon GCC. |In 2001, when the Commission approved ETC
designation for GCC, the Commission stated that designation of GCC as an ETC would
provide greater customer choice and the benefits of competition to consumers within
-these rural study areas by adding an additional universal service provider in such areas.
Such choice and competition ‘benefits were hoped to bring new telecommunications
services and a more rapid deployment of new technologies in rural areas of the State
and it was believed the chou:e and competition should lead to better service for
Oklahoma's rural customers.” :

Since 2001, there have been a number of clarifications in orders issued by the
- FCC regarding the Universal Service Fund and the designation of a CMRS provider as
an ETC in both rural and non-rural areas. In addition, the Commission adopted new
rules, which became effective July 1, 2004, regarding the requirements to be met by a
CMRS provider that is granted ETC status.?® In light of the new rules, recent FCC
orders and the ever-growing size of the federal universal service fund, the ALJ believes
the Commission should look closely at the criteria utilized for determining whether it is in
the "public interest” to grant ETC designation to an additional telecommunications
provider in the territory of each of the 12 Rural Telephone Companies.

Applying the requirements of 47 U.S.C. § 214(e)(1) to U.S. Cellular, the ALJ
finds:

1. U.S. Cellular is a common carrier. U.S. Cellular states that it will provide
the services supported by the federal universal service mechanisms throughout the
designated service area.

_ 2. The Commission should evaluate whether U.S. Cellular will provide the
supported services, on a service-by-service basis. For those services the Commission
determines U.S. Cellular either prOVIdes or will provnde the ALJ flnds pl’OVISIon of the -

'® GCC License Corporation vs. Oklahoma Corporation Commission and the State of Oklahoma, Court of
CIVII Appeals of the State of Oklahoma, Division IV, Case No. 96,260. Order issued November 12, 2002.

® Order No. 450765 issued April 11, 2001 in Cause No. PUD 980000470 at paragraph 19.
% OAC 165:55-23-1 et seq. estabhsh service standards for Wireless Eligible Telecommunications
Carriers. These standards are applicable however, only to the provision of "Lifeline Service" and "Link
Up" by designated wireless ETCs.
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services will be made by U.S. Cellular either using its own facilities or a combination of
its own facilities and resale of another carrier's services (including the services offered
by the wireline carrier). :

3. U.S. Cellular states it will advertise the availability of the supported
services and the charges therefore, using the same type of advertising media it utilizes
for its current wireless serwces ‘

4. The ETC service area for U.S. Cellular in areas served by the 12 Rural
Telephone Companies would be the study area of the 12 Rural Telephone Companies.
U.S. Cellular is authorized to provide commercial mobile radio service ("CMRS") and/or
Personal Communications Service ("PCS") within the service area of each of the 12
Rural Telephone Companies. '

- - The FCC, issued a decision January 22, 2004, which should be considered by
the Oklahoma Commission in determining whether to grant ETC status to U.S. Cellular.
In the case of In the matter of Federal-State Joint Board on Universal Service Virginia
Cellular, L.L.C. Petition for Designation as an Eligible Telecommunications Carrier In
the Commonwealth of Virginia, CC Docket No. 96-45, the FCC stated:

While we await a recommended decision from the Joint Board, we
acknowledge the need for a more stringent public interest analysis for
ETC designations in rural telephone company service areas. The
framework enunciated in this Order shall apply to all ETC
designations for rural areas pending further action by the
Commission. We conclude that the value of increased competition,
by itself, is not sufficient to satisfy the public interest test in rural
areas. Instead, in determining whether designation of a competitive ETC
in a rural telephone company's service area is in the public interest, we
weigh numerous factors, including the benefits of increased competitive
choice, the impact of multiple designations on the universal service fund,
‘the unique advantages and disadvantages of the competitor's service
offering, any commitments made regarding quality of telephone service
provided by competing providers, and the competitive ETC's ability to
provide the supported - services throughout the designated service area
within a reasonable time frame. Further, in this Order, we impose as
ongoing conditions the commitments Virginia Cellular has made on the
record in this proceeding. These conditions will ensure that Virginia
Cellular satisfies its obligations under section 214 of the Act. We conclude

_that these steps are appropriate in light of the increased frequency of
petitions for competitive ETC designations and the potential impact
of such designations on consumers in rurai areas.?' (emphasis added)

The 9 services that are supported by the federal universal support
mechanisms are identified in detail above, in the portion of this ALJ report identified as

2! ECC decision in CC Docket No. 96-45 released January 22, 2004, at paragraph number 4.
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"General Background." The ALJ finds that the Commission should establish a guideline
for "local usage" and require U.S. Cellular to meet the local usage guideline for its
LifeLine and basic universal service products, as a condition of being designated an
ETC. The FCC has not established a specific number of local minutes that must be
included in a universal service product. The ALJ finds that U.S. Cellular should be
required to include 1000 minutes per month of "local usage" in its universal service and
LifeLine products. The local usage minutes should be available at any time of the day
or week, without incurring additional charges above the basic universal service plan
cost. One of the main complaints at the Commission in recent years has been the high
cost of telephone service between customers located within a few miles of each other in
rural areas. The rate plans attached to the Settlement in this Cause indicate that U.S.
Cellular will offer several local usage plans that include at least 1000 minutes per month
of local usage, provided the customer is willing to pay at least $50 per month for the
service. There are several less expensive plans to which a “Nights and Weekend
-Package” could be added, thereby increasing local service minutes by 4000 minutes per
month. However, the local usage available from the “Nights and Weekend Package”
will only be available at night and on weekends and will. add $4.95 a month to the local
service plan. Unfortunately, the “Nights and Weekend Package” can only be added to a
monthly service plan that costs more than $25 per month, so the least cost plan
available as a universal service product (provides the 9 services supported by the
federal USF and includes at least 1000 minutes of local usage per month) will cost
about $40 per month before taxes and regulatory fees. The ALJ finds that a basic local
service plan that is priced at $40 per month before taxes and regulatory fees is not
comparable to the service available in the non-rural areas of the State. Although U.S.

Cellular may offer larger toll free calling areas than those prowded by the wireline
carrier, if the customer doesn't have access to sufficient minutes of local usage within
the standard price of their universal service product, the benefits of the universal service-
product provided by U.S. Cellular will quickly be offset by additional airtime charges for
local calls or the use of all the "free long distance" for calls made within the current local

calling scope of the customer. ‘

In granting the petition of Virginia Cellular for designation as an ETC, the FCC
found that it was sufficient that Virginia Cellular demonstrated that it would offer
minimum local usage as part of its universal service offering. The FCC found that
although the FCC did not set a minimum local usage requirement in the Universal
Service Order, it determined that ETCs should provide some minimum amount of local
usage as part of their "basic service" package of supported services. Virginia Cellular
stated it would comply with any and all minimum local usage requirements adopted by
the FCC. It also indicated it would meet the local usage requirements by including a
variety of local usage plans as part of a universal service offering. In addition, Virginia
Cellular stated that its current rate plans include access to the local exchange network,

"~ and that many plans include a large volume of minutes. Therefore, the FCC found that
Virginia Cellular's commitment to provide local usage was sufficient.?

2 |d. at paragraph 20.
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In CC Docket No. 96-45, the Federal-State Joint Board on Universal Service
("Joint Board") issued a recommended decision on February 27, 2004 ("Joint Board
recommendation") regarding the process for designation of ETCs. Although the Federal
Communications Commission has not yet specifically addressed the recommendation of
the Joint Board, the ALJ believes the recommended decision of the Joint Board offers
guidance for determining whether it is in the "publlc mterest" to designate an ETC other
than the ILEC in a rural area. :

The Joint Board Recommendation noted that although the FCC has not yet
established a minimum local usage requirement, there is nothing in the Act, the FCC's
rules, or orders that would limit state commissions from prescribing some amount of
local usage as a condition of ETC status. As determined by the Fifth Circuit in TOPUC
v. FCC, 183 F.3d 393, states may establish their own eligibility requirements for ETC
applicants. In determlning that unlimited local usage should not be added to the list of
~services supported by federal universal service, the FCC found that the states are in a
better position to determlne whether unlimited local usage offerings are beneficial in
particular circumstances. ?

'~ The ALJ finds that if the FCC or Oklahoma Corporation Commission in the future
establishes a different minimum number of local usage minutes, the amount established
by the FCC or Oklahoma Corporation Commission should be the requirement to be met
by U.S. Cellular, rather than the. 1000 minutes recommended by the ALJ.

In determining whether designation of Virginia Cellular as an ETC would serve
the public interest, the FCC considered whether the benefits of an additional ETC in the
wire centers for which Virginia Cellular sought designation as an ETC would outweigh
any potential harms. The FCC noted that this balancing of benefits and costs is a fact-
specific exercise.

In determining whether designation of a competitive ETC in a rural
telephone company's service area is in the public interest, we weigh the
benefits of increased competitive choice, the impact of the designation on
the universal service fund, the unique advantages and disadvantages of
‘the competitor's service offering, any commitments made regarding quality
of telephone service and the competitive ETC's ability to satisfy its
obllgatron to serve the designated service areas within a reasonable time
frame.?* ,

The FCC further indicated that as part of a pending docket 'regarcling high-cost |
support in competitive areas, the FCC might adopt a different framework for the public
interest analysis of ETC applications.?®

% Joint Board Recommendation released February 27, 2004, at paragraph 35.
% FCC decision in CC Docket No. 96-45 regarding Virginia Cellular L.L.C.'s petition for designation as a
ETC at paragraph 28.

% Joint Board Recommendation released February 27, 2004, at paragraph 28
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The need to balance benefits and costs in determining whether it is in the public
interest to designate an additional ETC within the territory of a rural carrier was also
addressed by the Joint Board. The Joint Board Recommendation points out that

~ "[blecause an ETC must be prepared to serve all customers within a
designated service area, and must be willing to be the sole ETC should
other ETCs withdraw from the market, states may appropriately establish
minimum qualifications focused on the carrier's ability to provide the
supported services to all consumers in the designated area upon
reasonable request. Guidelines encouraging a rigorous application
process are appropriate because section 214(e)(2) requires that
designation of an additional ETC serve the public interest. Consistent with
Section 254(b)(3) of the Act, 'we believe that a rigorous application
process ensures that consumers in all regions of the nation, including rural

= and low-income consumers, have access to telecommunications services
that are reasonably comparable to services provided in urban areas."?®

‘The Joint Board Recommendation further urges that a specific, fact-intensive
inquiry be utilized to analyze the public interest when evaluating an ETC application for
a rural area. An analysis which only cites generalized benefits of competition when
evaluating an ETC application is not sufficient by itself to establish public interest.-
Section 214 (e)(2) requires states to undertake a fact-intensive analysis to ensure that
the designation of any additional ETCs will promote the goals set forth in section 254 of
the Act in the affected area.”’

The ALJ finds that the criteria to be considered in determining whether
~ designation of more than one carrier as an ETC in a rural area is “in the public interest”
include: '

1. Will the public receive a benefit fromvthe designation of another carrier as an
ETC in this service area (e.g. will competition lower the cost of basic local
service or encourage the provisioning of advanced services?)

-2. Will the goal of universal service be advanced by the designation of another
carrier as an ETC in this service area? (e.g. will more customers be
connected to the telecommunications network as a result of designating -
another ETC in this service area?)

3. Will customers who do not have telephone service from the ILEC be able to
obtain telephone service as the result of the designation of the carrier as an
ETC? (e.g. will the customer have the ability to get telephone service in a
location not currently served by the wireline company)

- % Joint Board Recommended Decision issued February 27, 2004 in CC Docket No. 96-15, at paragraph
11.
%" |d. paragraph 12.
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4. Will there be any adverse effect upon the public by the designation of another
carrier as an ETC in this service area? (e.g. will the additional cost to the
federal universal service fund be sufficiently offset by the benefits realized by
the public as the result of designating a second ETC within a service area?)

The ALJ finds that U.S. Cellular is already authorized to provide -
telecommunications services within the service territory of the 12 Rural Telephone
Companies. Designation as an ETC will enable U.S. Cellular to receive federal
universal support for providing universal service, which may encourage U.S. Cellular to
build out its network in order to provide service to areas that don't currently have access
to high quality telecommunications services. In the absence of designation as an ETC,
U.S. Cellular will continue to make a business decision on whether to provide service in
a particular area without regard to the potential receipt of universal service support.

Based upon the entire record in this Cause and the clarifications made by the
FCC and the Commission since the time of the January 20, 2004 hearing, the ALJ finds
that it is not in the public interest to designate an additional ETC within the service area
of the 12 Rural Telephone Companies unless certain criteria are agreed to be met by
the additional ETC. The 12 Rural Telephone Companies provide high quality service to
their customers at affordable rates. They make advanced services available to their
customers when it is economically and technically feasible to do so. Competition, in
and of itself, is an insufficient reason to designate an additional ETC within the service
territory of a rural carrier. '

The 12 Rural Telephone Companies provide service within an area of the state
where most of the counties?® are considered "tribal land" for the purpose of obtaining
Tier IV support for Lifel.ine and Link Up service. 2 The availability of Tier IV support for
LifeLine and Link Up customers is currently sufficient to provide $1 per month basic
telephone service to qualifying low-income customers served by the ILEC Therefore,
within the service areas served by the 12 Rural Telephone Companies® it is more likely
that unavailability of service rather than monthly cost, is the constraining factor that
prevents qualifying low-income customers from being subscribed to basic local
telephone service. ,

Customers receiving services supported by the federal USF in a rural service
area should receive all customer protection benefits that are afforded customers of the
[LEC. In the absence of customer protection that is comparable to the customer
protections required of the ILEC by the Commission's rules set forth in OAC 165:55, the
customer of the wireless ETC will not be receiving service that is comparable to the

%8 The service areas of the 12 Rural Telephone Companies include some or all of the following counties:
‘Alfalfa, Cotton, Craig, Garvin, Hughes, Jackson, Jefferson, McCurtain, Mclntosh, Muskogee, Okmulgee,
- Osage, Pittsburg, Pontotoc, and Tulsa.

2 gee 47 C.F.R. §§54.400 et.seq. and 25 C.F.R. 20.1(v).

30 An internet search of the Internal Revenue Service Web site (www.irs.gov) for “Former Indian
Reservations in Oklahoma” yields the geographic boundaries of tribal lands within Oklahoma. Said
document is attached hereto as “Attachment B.” .
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service available to urban customers. It is not in the public interest to designate an
additional ETC within the service areas of the 12 Rural Telephone Companies unless
. the customers receive services similar to those available in urban areas, at affordable
rates. The ALJ finds that a universal service product needs to contain a minimum of
1000 minutes per month local usage, available at any time of the day or week, for a
price that is not more than 10 per cent above the highest local exchange rate charged to
residential customers in the State of Oklahoma by any ILEC or CLEC. In the absence
“of service priced within these guidelines, the ALJ finds the service is neither "affordable”
nor "comparable" to the service avallable in urban areas.

The ALJ finds there WI|| be public benefit recelved by customers within the
service area of the 12 Rural Telephone Companies, thereby making it in the public
interest to designate U.S. Cellular as an ETC in the service area of the 12 Rural
Telephone Companies, only if the following conditions are met: '

1. If U.S. Cellular complies with all the requirements set forth in the
Settlement dated January 20, 2004 and the additional criteria set out in this Report.
Said Settlement is attached hereto as "Attachment A.

2. U.S. Cellular shall furnish the Director of the Public Utility Division copies
of its universal service offerings for which U.S. Cellular seeks federal universal service
support, within 180 days of the Commission Order granting U.S. Cellular ETC status, or
at least 30 days prior to commencing to provide the supported services, whichever shall
occur first. Failure to submit the required tariffs within 180 days of ETC designation
may result in revocation of the ETC designation for U.S. Cellular, after notice and
hearing.

3. U.S. Cellular shall agree to be bound by the requirements of OAC 165:55-
23-1 et seq. with regard to all of its product offerings for which it seeks funding from the
federal universal service fund; not just for its Lifeline and Link Up services.

4. U.S. Cellular shall include a minimum of 1000 minutes per month of “local
usage” within its universal service product. The local usage minutes should be
available at any time of the day or week, without incurring additional charges above the
basic universal service plan cost. The basic universal service product should not be
priced more than 10 per cent above the highest local exchange rate charged for
residential service in Oklahoma by any ILEC or CLEC.

5. U.S. Cellular shall agree to accept carrier of last resort responsibility within
each Rural Telephone CQmpany’s service area for which it is granted ETC designation.

A second Application is pendihg for designation as an ETC within the service
areas of Bedggs Telephone Company, Canadlan Valley Telephone Company and
Oklahoma Telephone and Telegraph Inc.®'  The ALJ therefore finds that the publlc

3! See PUD 200300239, Application of Dobson Cellular Systems, Inc. for demgnatlon as an eligible
telecommunications carrier pursuant to the Telecommunications Act of 1996.
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interest is only met if the Commission grants ETC designation to any other wireless
carrier providing service within the service area of the 12 Rural Telephone Companies;
provided the wireless carrier makes application for ETC status and agrees to be bound
by the same requirements set forth herein for U.S. Cellular.

Recommendation of the Administrative Law Judge

The ALJ recommends the Commission grant U.S. Cellular ETC status within the
requested wire centers served by SBC Oklahoma and Valor.

The ALJ further recommends the Comm|SSIon only find it is in the public interest
to grant U.S. Cellular ETC status within the service areas of the 12 Rural Telephone
Companies, if U.S. Cellular agrees to meet the 5 criteria set forth above. If U.S. Cellular
is unable or unwilling to meet the above criteria, the Commission should grant U.S.
-Cellular ETC designation only within the requested areas of SBC Oklahoma and Valor,
but deny U.S. Cellular ETC designation within the service areas of the 12 Rural
Telephone Companies. In the absence of these 5 criteria being met, it is not in the
public interest to designate an additional ETC within the service -areas of the 12 Rural
Telephone Companies, because the customers will not gain a sufficient benefit unless
U.S. Cellular is obligated to build out its system to serve customer locations not
currently able to obtain any type of telephone service and is obligated to subject itself to
the -customer complaint protections available to customers that obtain service from the
incumbent Local Exchange Carrier. Additionally, it is not in the public interest to grant
ETC status to a carrier that does not provide affordable service that is comparable to
the service available in urban areas. '

The 12 Rural Telephone Companies need funds from the federal universal
service fund in order to be able to afford to provide high quality service within their
respective service areas, due to the lack of customer density within the service areas.
The use of quasi-public funds to encourage “competition” in areas that cannot support a
single provider from the available customer revenue, cannot be in the public interest,
unless the additional ETCs are able to provide the services supported by the federal
universal service fund in locations not otherwise available from the incumbent wireline
provider.

If the above 5 criteria are agreed to by U.S. Cellular, the ALJ recommends the
Commission designate U.S. Cellular as an ETC within the service area of each of the 12
Rural Telephone Companies. :

'Respectfully submitted this 7™ day of July 2004.

.%Mﬁm

MARIBETH D. SNAPP
Administrative Law Judge
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BEFORE THE CORPORATION COMMISSION,
' OF THE STATE OF OKLAHOMA = &

APPLICATION OF UNITED

- STATES CELLULAR CORPORA-~
TION FOR DESIGNATION

AS AN ELIGIBLE TELECOM-
MUNICATIONS CARRIER
PURSUANT TO THE TELECOM-
MUNICATIONS ACT- OF 1996.

CAUSE NO. PUD 200300195 .

SETTLEMENT AGREEMENT .

Céme now the Public Utility Division of the Oklahoma Corporation 'Commission
(“Staff”); Atlas Telephone Cox-npany, Beggs Telepﬁone Cémpaﬁy, ’Inc:, Bi){.by Telephone
Company, Inc., Canadian Valley Telei:hone Compahy, Mid-A_nierica Telephone, Inc., Oldailoma
~Telephone & Telegraph, Inc., Piﬁe Telephone Company, Santa Rosa Telephone Cooperati\?e,
Inc., Shidler Telephone Company, Soﬁth Central Te}eﬁhone ‘Association, Inc., Terral Teléphoné
Coﬁpany,,and Valliant Telephone Coﬁipany (collectiveiy f‘RTCs”); ana United States Cellular
Corporation (‘V‘U.S. Cellular”), on behalf of itself and its afﬁlié.tes and subsidiaries; and, present
this Settlement -Agr’e’ement to the Oklahoma Corporation Com-missfon (‘;Commission"’) foi"
consideration and approval. The Settieﬁent Agreemen;c sets forth the agreement of the signatory

| - parties as to the resolutiqn of ﬁe applicéﬁon of U.S. Cellular for designation as an éligible

telecommunications carrier (“ETC”) pursuant to the Teiecommunications Act of 1996 (the

Act”).

WHEREAS, on April 15, 2003, U.S. Cellular filed its application with this Commission
réquesting designation as an ETC in the RTCs’ service tertitories, and in certain non-rural

telephone company service territories of Southwestern Bell Telephone, L.P., d/b/a SBC
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Oklahoma (“SBC”) and Valor Telecommunications of Texas, LPp, d/b/a Valor Telecom

(“Valor”);

WHEREAS, on J_une 20, 2003, U.S. Cellular filed an Amended Application with this

. Commission acknowledging that it is not licensed by the F edgral ‘Communications Commissioﬁ,
(“FCC™) to provide.service throughout the entire study’ areas of certain RTCs, and accordingly
quuesied that the Commission redefine the service areas of thosé particular RTCs so that each

individual wire center would be classified as a separate service area;

- WHEREAS, on October 10, 2003, U. S. Cellular filed a Second- Amended Application
withdrawing its request for ETC status with respect to those RTCs for which U.S. Cellular’s

FCC license covers only a portion of their study areas;

WHEREAS, on October 23, 2003 and November 24, 2003, Prehearing Conferences were

held before the Administrative VL.aw Judge (“ALJT™);

'WHEREAS, at the request of the ALJ, the parhes have submitted briefs which address

issues in tblS cause which are not resolved by this Settlement Agreernent

WHEREAS, on October 23, 2003, following the Prehearing Conference, a Settlement

Conference was held among the parties to this Settlement Agreement;

2
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WHEREAS, as a result of the Settlement Conference and subsequent negotiations, the
parties have negotiated an agreement which each believes is a fair and equitable resolution and
settlement of this cause; which represents a fair and reasonable balancing of the respective

parties’ interests; and which is in the public interest;

NOW, THEREFORE, the parties agree and stipulate that the Commission should enter an

Order in this Cause which contains the following:

.

1. No party to the cause opposed the designation of U.S‘. Cellﬁla.r as an ETC in the non-rural
service areas of SBC and Valor; and, U.S; Cellular should be designated by the Commission as
an ETC in the non-rural local service exchanges of SBC and Valor as listed in U.S. Cellular’s
Revised Exhibit A, attached to its Second A-mended Application, filed on October 10, 2(.),.03, and

. also attached hereto as Attachment A.

2. U.S. Cellular should be des1gnated by the Commission as an ETC in the rural local

service exchanges of the signatory RTCs hsted m U.S. Cellular’s Revised Exhibit B, attached to

its Second Amended Application, and also attached hereto as Attachment B.

3. As a condition to its designation as an ETC in the RTCs’ study areas, U.S. Cellular shall
meet the following requirements and submit itself to oversight of the Commission, insofar as

necessary to determine whether it has met and will continue to meet such requirements:

3
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Customer Requests for Service.

9] U/.S.' Cellular shall provide quality universal service 1o a requesting
cﬁstdmer in éécorda.nce with such request no later than ninety (90) days
from the date éf the customer’s boﬁa fide re.asonable'reque_st. If U. S.
Cellular determines that it cannot provide service on a reasonable basis
within said time ﬁafné, it may seek a waiver of such rcquiremeﬁt from the
Commission, and upon notice ahd, if necessary, a hearing, th¢
Commission shall determine if suchrwaivér shall be granted. Upo;l filing
such ,of an application for waiver, U.S. Cellular shall provide a copy of the

application to the RTC in whose service territory the waiver is sought.

@) If a request comes from a cusfomer within U.S'.v Cellular’s existing

L

network, it will rapidly provide service to the customer.

3) Ifa requést comes from a customer residing in any area where U.S.
- Cellular does not provide service, U.S. Cellular will take a series of stéps

. to provision service to-such customer.

e - First, it will determine whether the customer’s equipment

can be modified or replaced to provide acceptable service.

e Second, it will determine whether a vroof—mounted antenna
or other network equipment can be .deployed at the

premises to provide service.

4
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e Third, it will determine whether adjustments at the nearest

cell site can be made to provide service.

e Fourth, it will determine whether there are’ any other
adjustments to network or customer facilities which can be

made to provide service.

e Fifth, it will explore the possibﬂity of offering the resold
service of ¢arriers that have facilities available to the-

customer’s location. -

e Sixth, it will determine whether an additional ceﬂ site, a
cell-extender, or repéater can be eniployed or can be
constructed to provide service, and evaluate the c»ostsA and
“benefits of using scarce high-cost suplpo.rt to serve the

number of customers requesting service.

(€] ‘ If there is no ppssiBih'ty of providing éervice short of tﬁé
meaémes set forth in the sixth step above, within ninéty (90) days
of the customer’s requeét for ‘service, U.S. Cellular shall file an
application seeking a Waiv.er’in the manner set forth above in
| paragraph 3(a)(1) above. In such application, U.S. Cellular shall
state the estimated cost of pfoviding service to the re_quesﬁng

customer and U.S. Cellular’s positions on whether the request for

5
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service is réasonable and whether high-cost funds should be

expended on the request. -

(b) Repoftingrof Universal Service Offering. Attéched to and made a part
of this Settlement Agreement as Attachment C are informational sheets which
provide information concerning the price and Vminutes, of use of US Cellular’s
offerings, each of which“ provides customé:s with the nine services supported by
the.high-cést mechanism. The terms and conditions of such offerings are also

attached hereto as pélrt of Attachment C and are accessible be U.S. \Cellular’s.-

‘customners on the company’s website, http://www.uscc.com/uscellular/

SilverStream/Pages/r terms conditions.html. U.S. Cellular shall file a repért on

© July 15.th of éach yéar- with the Commission thch includes a ve;riﬁéd statement
' '_ that US Cellular’s Universal Service offering(s) céntain the sgrvices required
under the Act and Federél Rulés for the receipt of USF funds. ‘Said report shall -
also contéin a descriptiqn of all U.S. Cellular’s rate pians, setting forth the rat.es,
. minutes of use and terms and conditions of service of said plans, along with a
co@ation that each plan prévidés’ the supported §ervic;es. If U.S. Cellular
| provides a new service to customers in Oklahoma subsequent -to the annuél
reporting vdate .set forth above in this péragraph, it will, within Athirty (30) days of
first making such service  available té customérs,’ file an affidavit stating the

inforﬁ:lation set forth above With respect to such service. Within thirty (30) days .

of being designated as an ETC by the Commission, U.S. Cellular shall make an
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informational filing with respect to its initial tariff, which includes terms,
conditions, service descriptions, discount descriptions and rates that U.S. Cellular

will make availabie and apply to customers who are eligible for Lifeline and

Link-up services.

(©) .7 Reporting of Utilization of USF Funds. The report which U.S. Céllular
- files with the Commission on July 15" of each year, in a format determined by the
Commission, shall include a certification by U.S. Cellular tha‘t it has and will
continue to use USF funds for the purposes intended as set forth in Section 254(e)
of the Act, Shall include information as to the;amoum of USF funds received and |

information as to how such funds have been used.

<

(@ Reﬁorﬁng of Customer V'Cb;nplaints. US Cellular shall file quarterly-
reports with the Conﬁnﬁssion ' concéming customer se_rvice ~requests and
v complainté. The reports shall be in the form and use the codes attached hereto as
A;ttachment "D." One of these reports will contain all of the calls from U.S.
Cellular’s Oklahoma customers which appéar on U.S. Cellular’sb ,vstatistical
summary of customer sérvice calls. The other report will contain all of the 'calls
from U.S. Celluiar’é Oklahoma customers which appear on U.S. FCeHular’s
Remedy Log. U.S. Cellulér shall also provide its customers Wlth the telephone
number of the Commission’s Consumer Services Division where such customers

can submit complaints concerning the ETC services provided by U.S. Cellular.

7
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U.S. vCellularA acknowledges that the vCommission has authority to Aarbi’l'rate
complaints by U.S. Cellul.a.r’s customers cdncénﬁng the service U.S. Cellular
provides as a result of being designated an ETC. If a complaint by a U.S. Cellular
customer coﬁcerm'ng such service cannot vbe resolved By U.S. Cellular o_f the
Commission staff, an interested party may initiate a formal proceeding at the v.

Commission to resolve such dispute.

(e) Advertising Universal Service Offerings. Within thirty (30) days of being

designated ‘an ETC by the Commission, U.S. Cellular shall provide the
Cémmissibn with its ‘plan'for advertising US Cellular’s universal vservice
offerings. The adveﬁiéing plaﬁv shall include: @ information as to how U.S.
Cellular will édvertise the su}ﬁportéd seﬁiges and ‘t>h_e correspc;nding charges for
such‘serv'}ces in a manner copsistent with 47 U.S.C. § 214(e)(1); aﬁd,_(ii) a
description of the média or other ouﬂets’ US Cellular will use for such

advertising.

4. Any interested party, including Staff, may initiate a proceeding with the CQmmission
aﬂeging that ipforfnation contained in the various reports which U.S. Cellular has ‘ﬁagreed to file- -
pursuant to the terms’ of this Settlement Agreement, or other information knowﬁ by such party,
indicates that U.S. Cé]lular has no‘t_ complied with its obligations as an ETC under the Acf, the
applicable FCC Rules or the Order which the Commission issués pursuant to this Settlement
Agreement, and in that proceeding, such party i:nay seek to have the Commission issue an order

8 -
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stating that U.S. Cellular’s designation as an ETC in Oklahoma should be revokecl_ by——the

bur P% ﬁ% uw

5. . In the event the terms of th.is Settlement Agreement are not incorporated in their entirety
. 1n an Order of the Commlssmn wﬁhout condition or modlﬁcatlon by the Commission, it shall be

- null and void and no party shall be bound by any of its provisions.

6. - This Settlement Agreement represents a negotiated settlement with respect to U.S.
.Cellular’s applicatlon, and if the matter were litigated, the individual parties’ positions might be
| different; the terms and conditions hereof are -inter_related and interdependent; and the Settlement

Ag'rreement represents a balancing of the interests of each of the parties hereto in consideration

for the agreements and commitments made by one another in connection herewith.

7. Accordingly, it is explicitly recognized by the parties‘ that the execution of this Settlement
Agreement by each _p-arty hei'eto shall not l)e construed as agreement or acquiescence by any one
- or all of the inarties to any‘ particular issue raised herein; nor, shall the terms of this Settlement
Agreement be con51dered to have any precetlenﬁal value, either bmdmg or persuaswe in any

future proceedings before thls Commission, or any other state or federal court or agency

WHEREFORE, the parties hereto submit this Settlement Agreement as their negotiated
settlement of the matters addressed herein, and respectfully request the Administrative Law
Judge to recommend and the Commission to order its approval.

9

Attachment 1 to Comments of FW&A in CC Docket No. 96-45, FCC 04J-1
August 6, 2004



Settlement Agreement
Cause No. PUD 200300195
Page 10.0f 11

vy W\
DaWer@son ‘zé(ttcﬁn Q/ ELD?
U,mted States Cellular Carporati

\. #’/# g“} x/)t J.'}
X T i e
Kim Brown, Attomey

Pine Telephone Company
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Terral Telephone Company
Valliant Telephone Company
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The Public Utility Division (PUD) of the Oklahoma Corporation Commission is in
agreement with all provisions of this Settlenient Agreement except for the final sentence in
paragraph 3(b) on pages 6 and 7. The PUD thiﬁks that sentence should read as set out below and

hereby indicates its approval of this Settlement Agreement with that exception and reservation:

o Within thirty (30) days of being designated as an ETC by the Commission, U.S.
Cellular shall file and seek.Commission approval of its Lifeline and Link-up
services tariff, which includes terms, conditions, service descriptions, discount
descriptions. rates and customer discounts that U.S. Cellular will make available
and apply to customers who are eligible for Lifeline and Link-up services.

IAE T

David Dykeman, Deﬁutyﬂeﬁeral Counsel,
Public Utility Division, Oklahoma Corporation
Commission :
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NETCON can't connect to the network
CALPLA Can'tPlace Call
CALREC can't Receive Call
CRSTLK Cross-Talk
CALCUT cutting In/Out
DEAAIR  Dead Air
ECHTON Digital Echo/Tones
. DRPCAL Dropped Call
FBDLAY Fast Busy-Delayed
FBIMMD Fast Busy-Immediate
FTRISS  Feature Issue
LL2ZMBL  Landline to Mobile issue
NPSPCA No/Poor Svc-Poorly Covered Area
NPSWCA No/Poor Svc-Well Covered Area
MSGRCV  Not able to receive message
ONEWAD One Way Audio
RMHMAR Roaming in Home Area
STATIC - Static
TRNISS  Translation Issue
WKSNGL Weak Signal
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Internal Revenue Service IRS.gov
DEFARTAENT OF THE TREASURY

The NeWs room'

Geographic Boundaries Determined for Tax incentives Associated wnth "Former
Indian Reservations in Oklahoma"

Return to Oklahoma Page : ' , _ ATTACHMENT "B"

Aftér extended work, the IRS and the Department of the Interior determined the specific
Oklahoma geographic boundaries related to special federal tax incentives associated with
"former lnd|an reservations in Oklahoma."”

Background.

The Revenue Reconciliation Act of 1993 provided for substantial tax incentives based on
certain business activity within Indian reservations. Those incentives are an employment tax
credit for employers of certain enrolled tribal members and their spouses who work within an
Indian reservation, and an accelerated depreciation allowance for certain business property
used within an Indlan reservation.

Since Oklahoma has a large Indian population but does not currently have any Indian . -
reservations, lawmakers wanted to insure those benefits would be available to those invoived

in business activity in Oklahoma by including in the legal definition of "Indian reservation” the

term "former Indian reservations in Oklahoma."

The law, however, did not specifically define where in the state of Oklahoma the geographic
boundaries of former Indian reservations lie. While the IRS was working on making such a
determination, Congress wrote a 1997 amendment to the original law which defined "former
Indian reservations in Oklahoma" as those lands within what is regarded as the then-current
"jurisdictional areas" of Oklahoma Indian tribes. Further, the law required these jurisdictional
areas be determined by the Secretary of the Interior (the Secretary). )

The Determination

As stated in IRS Notice 98-45, (IRB 1998-35 August 31, 1998) the determination has been
made that "former Indian reservations in Oklahoma" are those lands within the boundaries of
the last treaties, Executive Orders, federal agreements, federal statutes, and Secretarial

. Orders with the Oklahoma Indian tnbes

Geographic Descriptions

With that determination, IRS engineers in Oklahoma City reviewed the treaty boundaries
provided by the Secretary and prepared a map of Oklahoma showing the counties which are
fully within such boundaries (fully eligible counties), the counties fully outside of such
boundaries (fully ineligible counties),.and the counties where the treaty boundaries do not
necessarily or completely match current county boundaries ("split" counties). Listed here are
the 11 split and 13 ineligible countles

e Split Counties: Beckham, Canadian, Cleveland, Ellis, Kay, Kingfisher, Logan
Noble, Oklahoma, Pawnee, Payne.

s Fully Ineligible Counties: Alfalfa, Beaver, Cimarron, Garfield, Grant, Greer,
Harmon, Harper, Jackson, Major, Texas, Woods, Woodward.

e Fully Eligible Counties: All counties other than those listed above (53 in number).

http://www.irs.gov/newsroom/article/0,,id=99491, 00. html 7/2/2004
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Geographic Boundaries Determmed Ior lax incentives AssocClaied witlll FoImer indiam Is...

Boundaries Map
For Purposes of Internal Revane Code Sections 45A and 163(])
Prepaced by the IRS Arksnsas-Okishoms DVstrict Oice » August 1958

Split County Descriptions

Here are descriptions of the boundaries in the split counties which identify their locations. In
some cases, exact boundary line determinations do not follow existing roads or other
landmarks. Taxpayers requiring exacting determinations in these situations may wish to
obtain assistance from someone skilled in reading legal land descriptions, such as the county"
assessor of the county in question.

These descriptions identify eligible areas of the specific counties.
BECKHAM COUNTY: Everything northkof the North Fork of the Red River.

CANADIAN COUNTY: Everything west of the 98th Parallel. (The 98th Parallel is an
imaginary north-south line which, in central and south Canadian County, is located between
Air Port Road and Reformatory Road. It is located just west of the western edge of El Reno
Lake. : s .

CLEVELAND COUNTY: Everything from the eastern county line to a north-south line which
runs from the northern county line to the Canadian River, and is located 1/2 mile west of
132nd Avenue SE, which is also known as Indian Meridian Road. (U.S. Geological Survey
maps show this line as the "Old Indian Treaty Boundary,” which is halfway between 132nd
Avenue SE and 120th Avenue SE, which is also known as Choctaw Road.)

ELLIS COUNTY: Everything south of the original boundary of the Cherokee Outlet. (This is
about two miles north of Arnett. It is the line shown on the newest Oklahoma Department of
Transportation County Road Map as "Old indian Treaty Boundary." This line runs even with
the southern edge of Woodward County and extends across Ellis County straight west to the
Texas border.) : '

KAY COUNTY: (1) Everything east of the Arkansas River and Kaw Lake, and (2)
Everything south of a line which begins at the western county boundary (156th Street) and .
Coleman Road and runs east along Coleman Road to Indian Meridian/"P" Street, then south
along Indian Meridian/"P" Street to North Avenue, then east along North Avenue to the
Arkansas River. (This area (area (2)) is also described as everything within 6 miles of the
south county line (south of North Avenue, T25N R2W, T25N R1W, T25N R1E, T25NR2E),
and everything in a 6 x 12 mile block from the west edge of the county to Tonkawa (bounded
by Coleman Avenue, Indian Meridian/"P" Street, and North Avenue, T26N R2W, T26N
R1W)). :

"KINGFISHER COUNTY: Everything south of the Cimarron River which is also west of the
98th Parallel. (The 98th Parallel is an imaginary north-south line which, in Kingfisher County,
is locatéd a little over one mile west of where U.S. Highway 81 passes through Okarche.)

LOGAN COUNTY: Everything east of the Indian Meridian, also known as indian Meridian
Road. (Indian Meridian Road is the section line road between Langston and Coyle.)

http://www.irs.gov/newsroom/article/0,,id=99491 ,OO.hfml ' . 7/2/2004
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Geographic Boundaries Determined for Tax Incentives Associated with ’YFerner indian R...

NOBLE COUNTY: Everything bounded by the county lines on the north and east, by the
"Indian Meridian on the west, and, on the south, by the east-west road about 3-1/2 miles south
of where the Cimarron Turnpike crosses U.S. Highway 177. (Everything in T22&23N-R1&2E,
T24N-R1 thru 4E, T25N-R3&4E) (The Indian Meridian in Noble County is a north-south line in
alignment with the section line road two miles east of U.S. Highway 77.)

OKLAHOMA COUNTY: (1) Everything east of Indian Meridian Road, and (2) The 1/2 mile-
wide strip of land bounded on the north by the North Canadian River just north of where it
crosses 63rd Street in R1W, on the south by the southern county line, on the west by a north-
south line in alignment with McDonald Road in Choctaw, and on the east by Indian. Meridian
Road.

PAWNEE COUNTY Everything west of the eastem edge of R6E. The eastern edge of R6E
in Pawnee County runs north-south from the Arkansas River to the southern county line. In
northeastern Pawnee County, the eastern edge of R6E is in alignment with an unnamed
north-south paved section road on the west side of the town of Blackburn. This road runs
from the Arkansas River south to its junction with U.S. Highway 64, which is two miles west of
Oklahoma Highway 99's junction with U.S. nghway 64. This unnamed road is unofficially
known as "the Blackburn road "

PAYNE COUNTY: (1) Everythmg south of the Cimarron River, and (2) In the area north of
the Cimarron River, everything east of a section line road located three miles west of the
junction of Oklahoma Highway 18 with Oklahoma Highway 51 (five miles east of the junction
of Oklahoma Highway 108 with Oklahoma Highway 51).

Page 3013
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